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Indemnity, Advancement and Insurance:  
Managing Risk in a Heightened Regulatory Enforcement Environment 
 
 
  
 With state and federal regulatory agencies continuing their focus on allegations of corporate 
malfeasance, the defense costs for a company and its officers and directors can be so staggering and 
onerous that companies must focus on proactive measures to address ways to mitigate not only their 
liability, but associated fees and expenses as well.  Companies mired in regulatory investigations often 
hire separate counsel for the company itself, the board of directors or a special committee of the board, 
individual officers and directors, and in some cases group or pool counsel for employees.  Thus, a 
company can have, at one time, six or more separate legal counsel involved in a single regulatory inquiry.  
Most companies’ articles and bylaws provide broad indemnification and advancement rights to current 
and former directors and officers relating to legal fees and expenses.  Moreover, there are often 
exclusions in insurance carriers' policies which must be clearly understood and addressed now rather 
than in a time of crisis.  For example, many insurance policies exclude Foreign Corrupt Practices Act 
(“FCPA”) violations from coverage.  We urge our valued clients to review their articles, bylaws, and 
employment agreements to fully understand the potential ramifications of their indemnity and 
advancement provisions.  Because of the high cost of legal fees, coupled with the uncertain prospect of 
repayment from directors and officers once fees have been advanced, companies should consider 
making amendments to require collateral or some form of bond or security before advancing the legal 
fees of its officers and directors.  At the same time, companies should review their Director and Officer 
(D&O) insurance policies to ensure they have the most optimal coverage.   
 
Indemnification and Advancement:  An Overview 
 
 While often discussed in conjunction with one another, indemnification and advancement of legal 
fees are two distinct corporate obligations.  Indemnification refers to the right of the company's directors 
and officers to be reimbursed for all losses (including attorneys' fees) that are incurred in legal or 
administrative proceedings, including investigations, as a result of their position with the company.  The 
right to indemnification is usually not determined until the conclusion of the underlying legal proceeding.1  
Delaware law only requires the indemnification of expenses actually and reasonably incurred after a 
director or officer has been successful on the merits or otherwise in defense against the action, suit, or 
proceeding.2  However, it permits corporations to extend the scope of indemnification to directors, 
officers, employees or agents who have not been successful on the merits, so long as the individual acted 
in "good faith" and in a manner reasonably believed to be in the "best interests of the corporation."3  In a 
criminal proceeding, this means that the individual must not have had a reasonable belief that his conduct 
was unlawful.4  Because a conviction in the underlying proceeding does not by itself create the 
presumption that the person did not act in good faith (or under a reasonable belief to be in the company's 
best interest), a director or officer found guilty may still ultimately be indemnified by the company 
depending on the scope of the indemnity provisions in the company's organizational documents.  In 
practice, most public companies take advantage of Delaware's permissive language and include in their 
certificate of incorporation and/or bylaws mandatory indemnification for its directors and officers to the 
fullest extent allowed by the law.   
 

                                                      
1Homestore, Inc. v. Tafeen, 888 A.2d 204, 211 (Del. 2005) ("The right to indemnification cannot be established, 
however, until after the defense to legal proceedings has been successful on the merits or otherwise.").  
2 Del. Code Ann. tit. 8 § 145(c).  
3 Id. at (a). 
4 Id. 
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 As a corollary to the right of indemnification, with advancement the company provides immediate, 
upfront reimbursement – an "advance" – for the individual's legal expenses attendant to investigations 
and legal proceedings,5 as opposed to the individual having to pay out-of-pocket to cover the expenses 
pending a determination on whether indemnity is warranted.  This, of course, offers significant incentives 
and protection for officers and directors who would otherwise be stuck footing the bill for potentially 
millions of dollars.  Delaware law allows corporations to advance the expenses of officers and directors.6  
Many companies choose to make advancement mandatory, in which case the company's certificate, 
bylaws, and employment contracts generally control the specific requirements for advancement.  
Delaware law requires that before receiving an advancement of expenses, the director or officer must 
execute an undertaking to repay the advancement amount if ultimately it is determined that he is not 
entitled to indemnification.7  Moreover, in practice, the indemnification provision in most companies' 
bylaws requires the director or officer to repay the company for all advances if ultimately the individual is 
found liable for breaching a fiduciary duty or engaging in conduct designed to harm the company.8   
   
 For companies that elect to provide advancement, they are typically obligated to advance legal 
fees regardless of whether the director or officer will ultimately be entitled to indemnification because the 
right to advancement arises at the initiation of the underlying legal proceeding and extends through final 
disposition of the underlying action.  Delaware courts have made it clear that "final disposition" means 
through the exhaustion of all appeals.9  This continuous right persists even in situations where it becomes 
increasingly apparent that the officer or director will have to repay the company because he will not be 
entitled to indemnification.10  As such, the right to recoupment for sums advanced may not be decided 
prematurely, and may only be dealt with after final disposition.11   
  
 Delaware law prohibits a corporation from revoking or altering indemnification or advancements 
rights after the act or omission triggering those rights has occurred, "unless the provision in effect at the 
time . . . explicitly authorizes such elimination or impairment after such action or omission has occurred."12  
Therefore, a company cannot amend its bylaws to change the advancement rights of a former 
director/officer, or even a current director/officer, for events that occurred in the past.  Changes to 
indemnity and advancement rights can only be done on a going-forward basis. 
 
 
 
 
 
 
                                                      
5 Homestore, 888 A.2d at 211 ("Advancement provides corporate officials with immediate interim relief from the 
personal out-of-pocket financial burden of paying the significant on-going expenses inevitably involved with 
investigations and legal proceedings.") 
6 Del. Code Ann. tit. 8 § 145(e). 
7 Id.   
8 Peter J. Henning, The Mounting Costs of Internal Investigations, N.Y. Times DealBook, White Collar Watch (Mar. 5, 
2012, 11:07 AM), http://dealbook.nytimes.com/2012/03/05/the-mounting-costs-of-internal-investigations/.   
9 See Sun-Times Media Group, Inc. v. Black, 954 A.2d 380, 397 (Del. Ch. 2008) (concluding that final disposition of a 
proceeding under § 145(e) is not reached until there is a final, non-appealable conclusion).   
10 See, e.g., id. (requiring the company to continue to advance fees even after defendants had been sentenced in the 
criminal proceeding).   
11 Kaung v. Cole Nat’l Corp., 884 A.2d 500, 510 (Del. 2005). 
12 Del. Code Ann. tit. 8 § 145(f) (prohibiting companies from retroactively changing indemnification and advancement 
rights).  In 2009, the Delaware Legislature amended Section 145(f) of the Delaware General Corporation Law 
following a Chancery Court opinion in 2008 that allowed a company to eliminate a former director's advancement 
rights by amending its bylaws after he ceased serving on the board.  See Schoon v. Troy Corp., 948 A.2d 1157 (Del. 
Ch. 2008).   
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Advancement and the Risk of Repayment 
 
 With regulatory defense and shareholder lawsuits becoming increasingly prevalent in the 
Sarbanes Oxley/Dodd Frank/heightened FCPA enforcement13 "new world order," so too are the exorbitant 
costs of fees for defending the individual officers and directors in the investigations and civil lawsuits.  For 
example, the Office of the Inspector General of the Federal Housing Finance Agency recently estimated 
the legal fees for former executives of Fannie Mae and Freddie Mac to be $110 million (and potentially 
much higher with more to come), a cost borne by the companies.14  In addition, Avon Products recently 
announced that it has spent over $250 million since 2009 on an internal investigation of possible FCPA 
violations15– a significant portion of this cost presumably to cover the legal fees of its directors and 
officers.  Further, a number of derivative and shareholder's class action suits have been filed against 
Avon and its officers and directors for actions related to the alleged FCPA violations,16 also likely racking 
up an enormous amount of legal fees for the officers and directors that the company is obligated to 
advance pending an ultimate determination of its indemnity obligations. 
 
 Most corporations have broad non-discretionary advancement provisions in their organizational 
documents requiring them to pay the legal fees of their officers and directors, even when it is increasingly 
apparent that these individuals will not be entitled to indemnification because of their violations of the law 
or breaches of fiduciary duties.  Corporations can be forced to advance millions upon millions in fees in 
order to defend the very individuals who cause great harm to their companies, with uncertain prospects of 
repayment.  The undertaking for the repayment of expenses that is required before a director or officer is 
allowed an advancement may be more form than substance as it does little to actually enforce 
repayment.  The undertaking typically does not require any form of collateral or security, nor does it need 
to make reference to the individual's ability to repay the company if he ultimately is not entitled to 
indemnification.17  With individual legal fees for such matters often amounting to millions of dollars, the 
individual director or officer may not have the resources to repay the company.   
 
 The high cost of legal fees often creates tension between the indemnities and the corporation.  As 
a result, lawsuits to enforce indemnification and advancement rights are common.  In some instances, 
corporations have sued their former officers or directors for the repayment of advancements.  For 
example, after Sanjay Kumar was sentenced to 12 years in prison for a number of accounting scams he 
oversaw as CEO of Computer Associates, the company sued him for the $14.9 million it had advanced 
for his defense against the securities fraud charges and received an order of attachment on Kumar's 
personal property.18  Because of his criminal conviction, the company felt that Mr. Kumar was not entitled 
to indemnification for his legal costs, and in this instance the company was lucky because Mr. Kumar's 
assets were sufficient to cover his legal fees.  The parties ultimately settled the dispute.  
 
 
 

                                                      
13 As of March 31, 2012, at least 81 public companies are known to be the subject of an ongoing and unresolved 
FCPA-related investigation.  The Corporate Investigations List (March 2012), The FCPA Blog (April 3, 2012, 2:28 
AM), http://www.fcpablog.com/blog/2012/4/3/the-corporate-investigations-list-march-2012.html. 
14 Henning, supra note 8; see also Gretchen Morgenson, Legal Fees Mount at Fannie and Freddie, N.Y. Times, Feb. 
22, 2012, http://www.nytimes.com/2012/02/22/business/legal-fees-for-fannie-and-freddie-near-50-million.html.  
15 Henning, supra note 8.   
16 Avon Products, Inc., Annual Report (Form 10-K) (Feb. 29, 2012), Notes to Consolidated Financial Statements, F-
41. 
17 See Reddy v. Electronic Data Sys. Corp., 2002 Del. Ch. LEXIS 69, at *13, 2002 WL 1358761, at *4 (Del. Ch. June 
18, 2002)  (noting that the corporation “could have conditioned former employees' advancement rights on an 
undertaking, proof of an ability to repay, or even the posting of a secured bond.  But it did not do so.”).   
18 William M. Bulkeley, CA Sues Ex-CEO to Recoup Legal Fee, Wall St. J., Nov. 17, 2006, 
http://www.shareholderforum.com/CA/Library/20061117_WSJ.htm.  
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Collateral:  Managing the Risks of Repayment 
 
 As explained above, legal fees for directors and officers can be exorbitant, and if the director or 
officer is ultimately deemed not to be entitled to indemnification, recovery of the advanced fees can be a 
challenge.  The company can be forced to engage in costly litigation to recover the fees, see, e.g. Kumar, 
or recovery may be impossible if the individual does not have the ability to repay.  A company may also 
face potential civil liability from shareholders in a class action or derivative demand for the failure to 
recoup fees.  Suppose a company has $25 million outstanding in advanced fees to directors and officers 
not entitled to indemnification.  This is certainly a significant amount of money for any company, and for 
most small to mid-cap companies it may be a material amount.  Shareholders expect the company, and 
indeed the company has a fiduciary duty, to aggressively attempt to recover the advanced fees.   
 
 The company can address the risk of repayment and minimize potential liability to shareholders in 
advance of finding itself in a bind as to recovery by taking the prudent step of requiring collateral as a 
condition for the advancement of fees.  The best mechanism for doing so is by amending the company's 
articles and bylaws to no longer include such broad, non-discretionary advancement provisions.  
Companies should be mindful that amendments will not apply retroactively (i.e. amendments will not 
impact the corporation's advancement obligations for legal fees arising from past acts or omissions).  
Therefore, companies should promptly review their bylaws and other organizational documents and 
consider amendments requiring collateral, as any changes will only apply on a going-forward basis.  
Additionally, companies should include in their employment agreements and undertakings explicit 
provisions that require the director or officer to secure his obligation of repayment with collateral.   
 
D&O Coverage 
  
 We are mindful that requiring collateral for advancement is not without its drawbacks.  It is deeply rooted in 
the public policy of Delaware's corporate law that indemnification and advancement are a "desirable mechanism to 
manage risk in return for greater corporate benefits."19  Companies provide broad indemnity and non-discretionary 
advancement because of the notion that such benefits are necessary to attract top talent to the company as officers 
and directors.  Companies may shy away from requiring collateral for this reason, but as explained above, requiring 
collateral for advancement is a prudent step in light of the significant risks of obtaining repayment if the advanced 
legal fees are ultimately not to be indemnified.  One way to minimize this hindrance to officers and directors is to 
provide as an incentive comprehensive Directors and Officers ("D&O") insurance policies with adequate policy limits 
that allow for choice of counsel.   
 
 Standard D&O policies contain exclusions and limitations to the definitions of "claim" and "loss" so the 
precise policy language must be heavily negotiated in order to ensure that the company has adequate coverage.  
While most insurers today offer a more expansive definition of "claim" to cover regulatory investigations, these 
policies might be limited to formal investigations or require the insured to receive a target letter or a subpoena before 
coverage is triggered.  Such policies would not cover informal regulatory inquiries or other voluntary cooperation with 
authorities.  Most FCPA investigations are conducted on an informal basis and would not be covered.  Moreover, 
some D&O policies have blanket exclusions for all claims arising under the FCPA.20   
 
 Last year, two insurance companies introduced new products that cover FCPA investigations.  For example, 
in July 2011, Marsh USA announced that its FCPA Corporate Response policy would cover the cost of investigations 

                                                      
19 Kaung, 884 A.2d at 509 (citation omitted).   
20 Other policies that do provide some FCPA coverage only cover the costs incurred by the individual directors and 
officers, and not those incurred by the company, as indemnity for company expenses is usually limited to "securities 
claims," which typically excludes the FCPA.  With such FCPA exclusions, companies may be forced to expend 
hundreds of millions of dollars on their internal investigations and their responses to government agencies without 
reimbursement from their D&O policies.  As a result, corporations who operate abroad should examine their FCPA 
exposure risk and consider obtaining supplemental FCPA insurance policies for the company.   
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for both individuals and the organization.21  FCPA Corporate Response reimburses companies for investigation costs 
including legal expenses, accounting, auditing, and consulting fees due to an FCPA (or compatible legislation, e.g., 
U.K. Bribery Act) claim.  For directors and officers, FCPA Corporate Response acts as a primary insurance to the 
D&O liability policy to immediately protect the individual directors and officers.  While these new products offer 
specific coverage for the cost of FCPA investigations, they do not cover settlements or fines and penalties paid as a 
result of the investigations.  The benefits of these new insurance products are substantial.  Not only do they take 
away any doubts about coverage for an FCPA investigation, but they also preserve the policy limits on the standard 
D&O policy for other uses.22  Companies with international operations would be wise to consider FCPA coverage. 
 
Conclusion 
 
 Given the government's continued focus on allegations of corporate wrongdoing and the exorbitant legal 
fees that accompany a regulatory investigation, companies should promptly review their articles, bylaws, and 
employment agreements to consider amendments requiring collateral before advancing legal fees to directors and 
officers.  In addition, companies should review their D&O policies to ensure adequate coverage for directors and 
officers, as well as consider whether separate FCPA coverage is warranted due to FCPA exclusions contained in 
many standard D&O policies.  

                                                      
21 Marsh USA, Insurance Coverage for FCPA Investigation Costs (July 11, 2011), 
http://usa.marsh.com/ProductsServices/MarshSolutions/ID/5042/Insurance-Coverage-for-FCPA-Investigation-
Costs.aspx.   
22 Preserving policy limits is important, as often counsel's fees exhaust most of the limit and there is little remaining 
for settlement of shareholder civil suits. 
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